I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

VI CTOR JI MENEZ : CIVIL ACTI ON
V.
JOSEPH Pl AZZA. et al . : NO. 07-cv-04593- JE

VEMORANDUM AND ORDER

Ful lam Sr. J. March 20, 2008

Petitioner, Victor Jinmenez, a state prisoner, asserts
that he is entitled to a wit of habeas corpus because he was
sentenced for a crinme of which he was not convicted. Specifically,
the verdict formused at his trial states that the jury found him
guilty of “crimnal conspiracy.” |If this meant that he was
convi cted of conspiracy to commt an aggravated assault,
petitioner was subject to the mandatory five to ten-year sentence
he actually received. [If, on the other hand, the jury nmeant to
convict petitioner of sonme other kind of conspiracy (the
government had tried to prove that, in addition to assaulting a
victimwi th a deadly weapon, petitioner should al so be convicted
of illegal possession of an unlicensed firearn), he would only
have been subject to a nuch | esser sentence.

The magi strate judge to whomthe case was referred was
per suaded by the Commonweal th’s argunent that the petition
asserted only state-law cl ainms, rather than any cl ai m based upon
the United States Constitution, hence the petition could not be

considered by this Court. The magistrate judge recomrended t hat



the petition be denied without a hearing, for that reason. The
petitioner has filed objections to the nagistrate’ s report.

It is undisputed that, under Pennsylvania |aw,
anbi guities concerning the nature of the conspiracy found by the
jury nust be resolved by application of the rule of lenity. Wile
a violation of this principle wuld be a state-law violation, it
woul d al so have constitutional inplications. A defendant
sentenced for a crinme of which he has not been convicted can
legitimately assert that his constitutional rights have been
affected. And if, as petitioner contends, the trial judge’s
interpretation of the jury's verdict resulted in the judge, rather
than the jury, finding facts which increased the sentence beyond

the statutory maxi num Apprendi v. New Jersey, 530 U S. 466

(2000), would be inplicated.

| therefore conclude that federal issues are indeed
i nvol ved, and that petitioner’s clains are justiciable. But it is
al so quite clear that petitioner’s clains lack nerit. The
crimnal information which charged petitioner with “crim nal
conspiracy,” specified “crimnal objective — assault, attenpted
nmurder, etc.; overt act — shot conplainant in the back.”

The trial judge s charge to the jury included the
fol | ow ng:

“The defendant is charged with conspiracy to

commt attenpted nmurder and aggravated assault

In order to find the defendant guilty of
conspiracy to conmt attenpted murder and
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aggravat ed assault, you nust be satisfied that
the followi ng three el enents have all been
proven beyond a reasonabl e doubt. First, that
t he defendant agreed with Jose Otiz that one
or nore of them would engage in conduct which
constitutes the crinmes of attenpted nurder and
aggravated assault ...”

It is thus abundantly clear that the jury convicted
petitioner of the crinme for which he has been sentenced. That is
the only federal issue which has been asserted in this case. The
petition nust therefore be denied.

An Order foll ows.



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

VI CTOR JI MENEZ ) ClVIL ACTI ON
V.

JOSEPH Pl AZZA. et al . : NO. 07-cv-04593- JE
ORDER

AND NOW this 20'" day of March 2008, |IT | S ORDERED
That the petition of Victor Jinenez for a wit of habeas

corpus is DENIED. There is no probable cause for appeal.

BY THE COURT:

[s/ John P. Fullam
John P. Fullam Sr. J.




